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In Search Of Intelligent Solutions

In atime of sethacks and unsettling disappointments, an initiative from
the Bush administration provides a ray of hope for long term care.
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n her one-woman show, “The Search
for Intelligent Lifeinthe Universe,”
actressLily Tomlin seamlessly
morphs from character to character
as shebrilliantly demonstrates the
strengths and foibles of being humanin
the modern world. During roughly 90
minutes of stunning comedy, drama,sad-
ness, and suspense, Tomlin's characteriza-
tions|eave an audience breathlessly bereft
of pretense and ostentation,marveling in
the sheer wonder of the complex, silly, se-
rious,magnificent experience of simply
being. This performanceisnot for the
faint of heart. It can be tough sitting
among severd hundred strangers while
layer by layer of adulthood, responsibility,
and coping skills are stripped away to re-
ved the vulnerable, strong, unreasonable,
caring, selfish creaturesthat humans are.

Long Term Care Parallel

Tomlin’s on-the-mark characterizations
were not lost on agroup of nursing facili-
ty professionals who attended a recent re-
vival of the award-winning show. The on-
going struggle to provide high-quality, af-
fordable carefor America sfrail elderly is
fraught with competing “characters’—
providers, consumers, government regula-
tors—all apparently seeking the same
goals. Yet, thevery “human” characteris-
tics of each—the inability to see beyond
self-interest, the inconsistency of thoughts
and actions, the unwillingnessto find
common ground—have stood squarely in
the path of consensus. Asaresult,
American long term care policy has been
locked in a30-year stranglehold that
threatens to wreak further havoc on the
very peopleit isdesigned to serve—the
elderly, thefrail, and the disabled.

B URGESS

The profession is subject to afragment-
ed government that first defines long term
care—becauseit paysfor, analyzes, re-
portson, and regul ates it—but then simul-
taneously distancesitself from the profes-
sion, blaming providers for everything
from poor management to inadequate staff
training to criminal fraud and abuse.
Meanwhile, skilled nursing facilities
(SNFs) have attracted a chorus of detrac-
tors, each with hisor her own
story of how the profession has
failed. Over the past three
years, the noi se has gotten
louder, expectations and de-
mands more extreme, and as-
sessments more antagonistic.

Inthe 1980s and early 1990s,
SNFs were bombarded with
wave after wave of new govern-
ment mandates and regulations
that, inadvertently or not,
forced providersto play de-
fense. Then, in 1997, Congress
repealed the Boren amendment,
essentially freeing statesto develop
Medicaid reimbursement rates without
much federal oversight or accountability
to the profession. Providers were left with
no alternative weapon to ensure that rates
at least approximated the actual costs of
caring for Medicaid patients. SNFsin
most states have never really recovered
from the loss of the Boren amendment.

Shatter ed lllusions

Alwaysin the past providers could rely
with confidence upon one universal
truth—America needed SNFs, and, when
push came to shove, the public or the gov-
ernment or both would work with the pro-
fession. But any illusionsthat govern-

ment, ultimately, would protect SNFs
were shattered when the Clinton adminis-
tration allowed the Department of Health
and Human Services' Office of | nspector
General to declare open season on
providersfor aleged fraud and abuse
under the federal False ClaimsAct,and
told the Centers for Medicare & Medicaid
Services (CMS) and the statesto develop
contingency plansfor the closure of facili-
ties, to define underperformerswithin the
profession, to reduce overal public
spending on long term care, and to “get
tough” on nursing facilities.

And with the arrival of the prospective
payment system, Medicare payment rates
were dangerously
slashed whilein-
creasingly higher
care expectations
were being enforced
with heavy civil and
sometimes criminal
sanctions. It seemed
that one government
agency didn’t know,
or seem to care, how
other branches of
government inter-
faced with, paid for,
regulated, and evalu-
ated the long term care profession.

During late 1999 and early 2000,
pleas by providers for seriouslong term
care reform became, almost overnight, a
“do or die” situation in which America
awoke to find that, consistent with the pre-
dictions of long term careinsiders, 10 per-
cent of the nation’s nursing facilities were
already in bankruptcy, with more on the
way.

In recent months, there has been a real
and tangible look of bewilderment on the
faces of shell-shocked providers and lead-
ers of the profession nationwide. The
message was passionately expressed by
one Southern |obbyist facing a state
Senate Finance Committee chairman:
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“Thisis not asgtory of isolated CEOsin
private nursing home chains making too
much money. ... Thisisthe police with
gunsarresting nurses at 6 am. for judg-
ment calls on medicine. Thisisthe highest
cop in thisgreat nation threatening FBI
wiretaps of charitable organizations help-
ing seniorsunlessthey ‘settle’ false claims

cases built on negative press and innuen-
do. This, sir, isanational crisis that threat-
ens an important industry. ... We are not
asking for charity for nursing homes. We
are asking for equity, fairness, and your
handshake on a partnership. Mr.
Chairman, please. | ask you for the

love of God and country, can’t we stop
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pointing fingers and start pointing toward
solutions?’

A Ray Of Hope

If, aselders teach, it's always darkest be-
fore the dawn,maybe things will haveto
improve for SNFsand their patients.
There is at least one significant ray of
hope off in the distance. In November
2001, the Bush administration announced
itsnew Nursng Home Quality Initiative
to belaunched in six states—Colorado,
Florida, Maryland, Ohio, Rhode Island,
and Washington.

Theinitiative consists of pilot programs
designed to identify and eval uate the most
effective waysto disclose information to
consumers about nursing facility quality
using a predetermined, single set of quali-
ty indicators.

CMS has contracted with the National
Quality Forum, a private, nonprofit re-
search group whose sole missionistore-
port on the quality of hedth careinthe
United States, to coordinate theinitiative.
The forum already has assembled a con-
sensus panel and, through the panel, has
identified acore set of 11 qudity mea-
sures, consisting of seven chronic care
measures and four subacute measures.
Providersin the participating states will
begin applying and tracking these quality
measures and, by April 2002, will begin
disclosing the results of these measure-
mentsto the public.

Underlying theinitiative isthe philoso-
phy that where the profession consistently
measures itself against areliable, uniform
set of measures and then sharesthose re-
aults with the public—whether good or
bad—consumers can make more informed
decisions about long term care options
and providers can focus on quality im-
provement in ameaningful way.

Why Initiative Is Impor  tant

The quality initiative isimportant for
many reasons. First, a its core, the pro-
gram at least impliesif not admitsthat in
thelong term care arena, the providers,
regulators, and consumer watchdogs who
compriselong term care till don’t have it
right when it comesto measuring or en-



suring quality. Thisisimportant since
providers have argued this point for years,
supported by study after study showing
unacceptable level s of variation and error
in the survey program.

Second, the program is a cooperative
effort between consumers, government,
and long term care. It builds on earlier
quality outcome and measurement work
commissioned by CMS, and by the pro-
fession, and brings on board for thefirst
time an outside, objective, nonpartisan en-
tity to implement and overseethe pro-
gram. Thiswill bring a measure of cer-
tainty that results are not simply designed
to further the political agenda of either
CMS, national consumer groups, or
providers and should silence those who
have historically complained that self-reg-
ulation or self-reporting of performance
data by the profession amounts to the
proverbia fox guarding the henhouse.

The problems created for SNFs by the
pervasive negative attitude of consumers
areevident in state and federd licensing
and certification surveys where family
members or families of other patients
often become witnesses or sources of
complaint information, at legislatures
where state laws governing SNFs are de-
veloped, and in the courtroom through
skyrocketing civil judgments and punitive
damage awards.

Third, the initiativeisone of thefirst ef-
fortsin severd yearsin which the federal
government will measure quality by rely-
ing on market theories and consumer
choice, rather than by prescriptive regula-
tions backed by sanctions. Inthat sense, it
is, at long last, a creative and positive ap-
proach to quaity that the profession can
embrace and nourish.

Fourth, asthe primary architect of this
program, CMSwill find that if systemic
quality issues are uncovered by the quality
measures, it will beforced to ask the next
question, “Why do these problems persist,
and what isrequired to fix them?’ Evenin
the complex world of health carefor -
ders,there are afinite number of possible
explanations for inadequate care. CMS
may ultimately be forced to admit that
many of long term care’'s woes and per-

ceived quality problems stem from inher-
ent characteristics of both the Medicare
and Medicaid programs,including inade-
quate levels of payment.

At first blush, the Bush initiative may
seem little more than another president
trying to make his claim for caring about
seniors. But, if fully implemented as con-
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ceived, this program has the potential to
create atrue working partnership between
government, the long term care profes-
sion, and consumers. =

Kenneth L. Burgess is a partner in the
San Francisco office of Hooper, Lundy &
Bookman.
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