
n her one-woman show, “ The Search
for Intelligent Life in the Unive rs e,”
a c t ress Lily Tomlin seamlessly
m o rphs from ch a racter to ch a ra c t e r

as she bri l l i a n t ly demonstrates the
s t rengths and fo i bles of being human in
the modern wo rl d. During ro u g h ly 90
m i nutes of stunning comedy, d ra m a ,s a d-
n e s s , and suspense, To m l i n ’s ch a ra c t e ri z a-
tions leave an audience bre at h l e s s ly bere f t
of pretense and ostentat i o n ,m a rveling in
the sheer wonder of the complex , s i l ly, s e-
ri o u s ,m ag n i ficent ex p e rience of simply
b e i n g. This perfo rmance is not for the
faint of heart. It can be tough sitting
among seve ral hundred stra n ge rs wh i l e
l ayer by layer of adulthood, re s p o n s i b i l i t y,
and coping skills are stripped away to re-
veal the vulnerabl e, s t ro n g, u n re a s o n abl e,
c a ri n g, s e l fish cre at u res that humans are. 

Long Te rm Care Parallel 
To m l i n ’s on-the-mark ch a ra c t e ri z at i o n s
we re not lost on a group of nu rsing fa c i l i-
ty pro fessionals who attended a recent re-
v ival of the awa rd-winning show. The on-
going stru ggle to provide high-quality, a f-
fo rd able care for A m e ri c a ’s frail elderly is
f raught with competing “ ch a ra c t e rs ” —
p rov i d e rs , c o n s u m e rs , gove rnment reg u l a-
t o rs—all ap p a re n t ly seeking the same
goals. Ye t , the ve ry “ h u m a n ” ch a ra c t e ri s-
tics of each—the inability to see beyo n d
s e l f - i n t e re s t , the inconsistency of thoughts
and actions, the unwillingness to fi n d
common gro u n d — h ave stood square ly in
the path of consensus. As a re s u l t ,
A m e rican long term care policy has been
l o cked in a 30-year stranglehold that
t h re atens to wreak further havoc on the
ve ry people it is designed to serve — t h e
e l d e rly, the fra i l , and the disabl e d. 

The pro fession is subject to a frag m e n t-
ed gove rnment that fi rst defines long term
c a re—because it pays fo r, a n a ly ze s , re-
p o rts on, and reg u l ates it—but then simu l-
t a n e o u s ly distances itself from the pro fe s-
s i o n , blaming prov i d e rs for eve ry t h i n g
f rom poor management to inadequate staff
t raining to criminal fraud and abu s e.
M e a n wh i l e, skilled nu rsing fa c i l i t i e s
(SNFs) have at t racted a ch o rus of detra c-
t o rs , e a ch with his or her ow n
s t o ry of how the pro fession has
fa i l e d. Over the past thre e
ye a rs , the noise has go t t e n
l o u d e r, ex p e c t ations and de-
mands more ex t re m e, and as-
sessments more antago n i s t i c. 

In the 1980s and early 1990s,
SNFs we re bombarded with
wave after wave of new gove rn-
ment mandates and reg u l at i o n s
t h at , i n a dve rt e n t ly or not,
fo rced prov i d e rs to play de-
fe n s e. Th e n , in 1997, C o n gre s s
repealed the Boren amendment,
e s s e n t i a l ly freeing states to deve l o p
Medicaid re i m bu rsement rates without
mu ch fe d e ral ove rsight or accountab i l i t y
to the pro fession. Prov i d e rs we re left with
no altern at ive we apon to ensure that rat e s
at least ap p rox i m ated the actual costs of
c a ring for Medicaid patients. SNFs in
most states have never re a l ly re c ove re d
f rom the loss of the Boren amendment.

S h a t t e r ed Illusions
A lways in the past prov i d e rs could re ly
with confidence upon one unive rs a l
t ru t h — A m e rica needed SNFs, a n d, wh e n
push came to shove, the public or the gov-
e rnment or both would wo rk with the pro-
fession. But any illusions that gove rn-

m e n t , u l t i m at e ly, would protect SNFs
we re shat t e red when the Clinton adminis-
t ration allowed the Dep a rtment of Health
and Human Serv i c e s ’O ffice of Inspector
G e n e ral to decl a re open season on
p rov i d e rs for alleged fraud and abu s e
under the fe d e ral False Claims A c t ,a n d
told the Centers for Medicare & Medicaid
S e rvices (CMS) and the states to deve l o p
c o n t i n ge n cy plans for the cl o s u re of fa c i l i-
t i e s , to define underp e r fo rm e rs within the
p ro fe s s i o n , to reduce ove rall publ i c
spending on long term care, and to “ ge t
t o u g h ” on nu rsing facilities. 

And with the arrival of the pro s p e c t ive
p ayment system, M e d i c a re payment rat e s

we re dange ro u s ly
slashed while in-
c re a s i n g ly higher
c a re ex p e c t at i o n s
we re being enfo rc e d
with heavy civil and
sometimes cri m i n a l
sanctions. It seemed
t h at one gove rn m e n t
age n cy didn’t know,
or seem to care, h ow
other bra n ches of
gove rnment inter-
faced with, paid fo r,
reg u l at e d, and eva l u-

ated the long term care pro fession. 
D u ring late 1999 and early 2000,

pleas by prov i d e rs for serious long term
c a re re fo rm became, almost ove rn i g h t , a
“do or die” s i t u ation in wh i ch A m e ri c a
awo ke to find that , consistent with the pre-
dictions of long term care insiders , 10 per-
cent of the nat i o n ’s nu rsing facilities we re
a l re a dy in bankru p t cy, with more on the
way. 

In recent months, t h e re has been a re a l
and tangi ble look of bew i l d e rment on the
faces of shell-shocked prov i d e rs and lead-
e rs of the pro fession nat i o n w i d e. Th e
m e s s age was passionat e ly ex p ressed by
one Southern lobbyist facing a stat e
S e n ate Finance Committee ch a i rm a n :

Provider February 2002   21

Po l i cy Wat ch

In Search Of Intelligent Solutions
In a time of setbacks and unsettling disappointments, an initiative from
the Bush administration provides a ray of hope for long term care. 

K E N N E T H  L . B U R G E S S
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“ This is not a story of isolated CEOs in
p rivate nu rsing home chains making too
mu ch money. ... This is the police with
guns arresting nu rses at 6 a.m. for judg-
ment calls on medicine. This is the highest
cop in this gre at nation thre atening FBI
w i re t aps of ch a ri t able orga n i z ations help-
ing seniors unless they ‘ s e t t l e ’ false cl a i m s

cases built on negat ive press and innu e n-
do. Th i s , s i r, is a national crisis that thre at-
ens an important industry. ... We are not
asking for ch a rity for nu rsing homes. We
a re asking for equity, fa i rn e s s , and yo u r
h a n d s h a ke on a part n e rship. Mr.
C h a i rm a n , p l e a s e. I ask you for the 
l ove of God and country, c a n ’t we stop

pointing fi n ge rs and start pointing towa rd 
s o l u t i o n s ? ”

A Ray Of Hope
I f, as elders teach , i t ’s always darkest be-
fo re the daw n ,m aybe things will have to
i m p rove for SNFs and their pat i e n t s .
Th e re is at least one significant ray of
hope off in the distance. In Nove m b e r
2 0 0 1 , the Bush administration announced
its new Nursing Home Quality Initiat ive
to be launched in six stat e s — C o l o ra d o ,
F l o ri d a , M a ry l a n d, O h i o , Rhode Island,
and Washington. 

The initiat ive consists of pilot progra m s
designed to identify and eva l u ate the most
e ffe c t ive ways to disclose info rm ation to
c o n s u m e rs about nu rsing facility quality
using a pre d e t e rm i n e d, single set of quali-
ty indicat o rs. 

CMS has contracted with the Nat i o n a l
Quality Fo ru m , a privat e, n o n p ro fit re-
s e a rch group whose sole mission is to re-
p o rt on the quality of health care in the
United Stat e s , to coord i n ate the initiat ive.
The fo rum alre a dy has assembled a con-
sensus panel and, t h rough the panel, h a s
i d e n t i fied a core set of 11 quality mea-
s u re s , consisting of seven ch ronic care
m e a s u res and four subacute measure s .
P rov i d e rs in the part i c i p ating states will
b egin ap p lying and tra cking these quality
m e a s u res and, by Ap ril 2002, will begi n
d i s closing the results of these measure-
ments to the publ i c.

U n d e rlying the initiat ive is the philoso-
p hy that wh e re the pro fession consistently
m e a s u res itself against a re l i abl e, u n i fo rm
set of measures and then shares those re-
sults with the publ i c — whether good or
b a d — c o n s u m e rs can make more info rm e d
decisions about long term care options
and prov i d e rs can focus on quality im-
p rovement in a meaningful way. 

Why Initiative Is Impor t a n t
The quality initiat ive is important fo r
m a ny reasons. Fi rs t , at its core, the pro-
gram at least implies if not admits that in
the long term care are n a , the prov i d e rs ,
reg u l at o rs , and consumer wat ch d ogs wh o
c o m p rise long term care still don’t have it
right when it comes to measuring or en-
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s u ring quality. This is important since
p rov i d e rs have argued this point for ye a rs ,
s u p p o rted by study after study show i n g
u n a c c ep t able levels of va ri ation and erro r
in the survey progra m .

S e c o n d, the program is a cooperat ive
e ffo rt between consumers , gove rn m e n t ,
and long term care. It builds on earl i e r
quality outcome and measurement wo rk
commissioned by CMS, and by the pro-
fe s s i o n , and brings on board for the fi rs t
time an outside, o b j e c t ive, n o n p a rtisan en-
tity to implement and ove rsee the pro-
gram. This will bring a measure of cer-
tainty that results are not simply designed
to further the political agenda of either
C M S, n ational consumer gro u p s , o r
p rov i d e rs and should silence those wh o
h ave histori c a l ly complained that self-reg-
u l ation or self-rep o rting of perfo rm a n c e
d ata by the pro fession amounts to the
p roverbial fox guarding the henhouse.

The pro blems cre ated for SNFs by the
p e rva s ive negat ive attitude of consumers
a re evident in state and fe d e ral licensing
and cert i fi c ation surveys wh e re fa m i ly
m e m b e rs or families of other pat i e n t s
often become witnesses or sources of
complaint info rm at i o n , at legi s l at u re s
wh e re state laws gove rning SNFs are de-
ve l o p e d, and in the court room thro u g h
s ky ro cketing civil judgments and punitive
d a m age awa rd s .

Th i rd, the initiat ive is one of the fi rst ef-
fo rts in seve ral ye a rs in wh i ch the fe d e ra l
gove rnment will measure quality by re ly-
ing on market theories and consumer
ch o i c e, rather than by pre s c ri p t ive reg u l a-
tions backed by sanctions. In that sense, i t
i s , at long last, a cre at ive and positive ap-
p ro a ch to quality that the pro fession can
e m b race and nouri s h .

Fo u rt h , as the pri m a ry architect of this
p rogra m , CMS will find that if systemic
quality issues are uncove red by the quality
m e a s u re s , it will be fo rced to ask the nex t
q u e s t i o n , “ Why do these pro blems pers i s t ,
and wh at is re q u i red to fix them?” E ven in
the complex wo rld of health care for el-
d e rs ,t h e re are a finite number of possibl e
ex p l a n ations for inadequate care. CMS
m ay ultimat e ly be fo rced to admit that
m a ny of long term care ’s woes and per-

c e ived quality pro blems stem from inher-
ent ch a ra c t e ristics of both the Medicare
and Medicaid progra m s ,i n cluding inade-
q u ate levels of pay m e n t .

At fi rst bl u s h , the Bush initiat ive may
seem little more than another pre s i d e n t
t rying to make his claim for caring ab o u t
s e n i o rs. But, if fully implemented as con-

c e ive d, this program has the potential to
c re ate a true wo rking part n e rship betwe e n
gove rn m e n t , the long term care pro fe s-
s i o n , and consumers.  ■

Kenneth L. Burgess is a partner in the
San Francisco office of Hooper, Lundy &
Bookman.
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